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1.

Summary

1.1

This statement identifies the aspects of the proposed development that engage with
Section 79(1) of the Environmental Protection Act 1990 ("TCPA 1990") and
identifies where necessary the mitigation measures that are proposed to minimise the
risk of statutory nuisance arising as a result of operations at the development site.

1.2

Where any matters may potentially arise the statement sets out its proposals for
mitigating or limiting them. As a result of the site operational practices, the proposed
mitigation measures and regulatory controls imposed by any necessary Environmental
Permits it is considered unlikely that the proposed development will give rise to
statutory nuisance.
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2.

Introduction

2.1

Tidal Lagoon (Swansea Bay) plc ("TLSB") is making an application for development
consent (the "Application") to the Secretary of State for Energy and Climate Change
("Secretary of State") to construct and operate an offshore tidal powered generating
station in land in and adjacent to Swansea Docks (the "Project") with a nominal rated
capacity of 240 megawatts ("MW").

2.2

Under Section 31 of the Planning Act 2008 ("PA 2008"), a development consent order
("DCO") is required to authorise development of a nationally significant infrastructure
project ("NSIP"), and, in the case of a generating station, its operation. In England
and Wales, an offshore generating station in waters in or adjacent to England and
Wales up to the seaward limits of the territorial sea having a capacity of more than
100 MW is considered to be a NSIP. As the generation capacity of the Project will
exceed this threshold, development consent is required pursuant to the PA 2008.

2.3

This Statement of Engagement (the "Statement") accompanies the Application and
has been prepared in accordance with section 37 of PA 2008 and Regulations 5 and 6
of the Infrastructure Planning (Applications: Prescribed Forms and Procedure
Regulations) 2009.

2.4

The Statement addresses whether the Project engages one or more of the matters set
out in Section 79(1) of TCPA 1990 (statutory nuisances and inspections therefor) and,
if so, how TLSB proposes to limit the relevant effects. It explains that it is not
expected that the construction, operation or decommissioning of the Project would
engage section 79(1) of the TCPA 1990 by causing statutory nuisances. In forming
this conclusion, TLSB has had regard to the construction, operation and
decommissioning activities themselves and the mitigation secured by the
requirements attached to the DCO. The draft DCO (Doc. ref. 3.1) contains a provision
at Article 7 that would provide a defence to proceedings for statutory nuisance should
they be initiated against TLSB or its successors as undertakers under the terms of the
DCO.
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3.

Section 79 of the Town and Country Planning Act 1990

3.1

Section 79(1) sets out those matters which are capable of constituting a statutory
nuisance under Part III of TCPA 1990. Those matters are:
(a)

any premises in such a state as to be prejudicial to health or a nuisance;

(b)

smoke emitted from premises so as to be prejudicial to health or a nuisance;

(c)

fumes or gases emitted from premises so as to be prejudicial to health or a
nuisance;

(d)

any dust, steam, smell or other effluvia arising on industrial, trade or business
premises and being prejudicial to health or a nuisance;

(e)

any accumulation or deposit which is prejudicial to health or a nuisance;

(f)

any animal kept in such a place or manner as to be prejudicial to health or a
nuisance;

(fa)

any insects emanating from relevant industrial, trade or business premises and
being prejudicial to health or a nuisance;

(fb)

artificial light emitted from premises so as to be prejudicial to health or a
nuisance;

(g)

noise emitted from premises so as to be prejudicial to health or a nuisance;

(ga)

noise that is prejudicial to health or a nuisance and is emitted from or caused by
a vehicle, machinery or equipment in a street or in Scotland, road; and

(h)
3.2

any other matter declared by any enactment to be a statutory nuisance.

The provisions of section 79(1) of TCPA 1990 that could potentially be engaged as a
consequence of the construction, operation, or decommissioning of the Project are:
3.2.1

(c) fumes or gases emitted from premises so as to be prejudicial to health
or a nuisance;
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3.2.2

(d) any dust, steam, smell or other effluvia arising on industrial, trade or
business premises and being prejudicial to health or a nuisance;

3.2.3

(e) any accumulation or deposit which is prejudicial to health or a
nuisance;

3.2.4

(fb) artificial light emitted from premises so as to be prejudicial to health
or a nuisance;

3.2.5

(g) noise emitted from premises so as to be prejudicial to health or a
nuisance;

3.2.6

(ga) noise that is prejudicial to health or a nuisance and is emitted from or
caused by a vehicle, machinery or equipment in a street or in Scotland,
road; and

3.2.7

(h) any other matter declared by any enactment to be a statutory nuisance.

3.3

For the purposes of TCPA 1990, noise includes vibration.

3.4

The Project may require an Environmental Permit ("EP"). Compliance with the EP
will be regulated by Natural Resources Wales. The EP will also contain conditions
that will ensure that the Project operates within the relevant limits as set out in those
conditions.

4.

Air quality

4.1

As set out in Chapter 16 of the Environmental Statement ("ES") that accompanies the
Application (Doc. ref. 6.1) residual air quality impacts as a result of the construction,
operation, and decommissioning of the Project are assessed as being "not significant".
The mitigation to achieve this is set out in Chapter 16 of the ES, and will be secured
by a requirement attached to the DCO. TLSB does not consider that the Project will
give rise to any statutory nuisance under sections 79(1)(c) or (d) of TCPA 1990.

4.2

However, there remains a residual possibility that impacts capable of creating air
quality nuisances within the scope of section 79(1) of TCPA 1990 may occur. These
include impacts:
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4.2.1

as a result of the construction of the Project;

4.2.2

as a result of extraordinary or emergency emissions to air associated with
the operation of the Project; or

4.2.3

otherwise as a result of the operation of the Project.

5.

Artificial Lighting

5.1

As set out in Chapter 13 of the ES that accompanies the Application, residual impacts
from artificial lighting as a result of construction, operation and decommissioning of
the Project, subject to the implementation of mitigation identified in Chapter 13 of the
ES, are expected to be "not significant" for almost all receptors. The mitigation will
be secured by a requirement attached to the DCO. TLSB does not consider that the
Project will give rise to any statutory nuisance under section 79(1)(fb) of TCPA 1990.

5.2

However there remains a residual possibility that impacts capable of causing a
nuisance from artificial lighting relating to the illumination of the seawalls or
navigation lighting within the scope of section 79(1) of TCPA 1990 may occur. These
include impacts:
5.2.1

as a result of the construction of the Project; or

5.2.2

otherwise as a result of the operation of the Project.

6.

Noise

6.1

As set out in Chapter 19 of the ES that accompanies the Application, residual noise
impacts as a result of the construction, operation and decommissioning of the Project
are assessed as being "insignificant". The mitigation to achieve this is set out in
Chapter 19 of the ES, and secured by a requirement attached to the DCO. TLSB does
not consider that the Project will give rise to any statutory nuisance under sections
79(1)(g) or (ga) of TCPA 1990.

6.2

However, there remains a residual possibility that impacts capable of creating noise
nuisance within the scope of section 79(1) of TCPA 1990 may occur. These include
impacts:
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6.2.1

as a result of the construction of the Project;

6.2.2

as a result of extraordinary or emergency noise occurrences associated
with the operation of the Project; or

6.2.3

otherwise as a result of the operation of the Project.

7.

Other Statutory Nuisances

7.1

As set out in Chapter 18 of the ES that accompanies the Application, residual surface
water impacts as a result of the construction, operation and decommissioning of the
Project are assessed as being "negligible". The mitigation to achieve this is set out in
Chapter 18 of the ES, and secured by a requirement attached to the DCO. TLSB does
not consider that the Project will give rise to any statutory nuisance under section
79(1)(g) of the 1990 Act in respect of section 259 of the Public Health Act 1936,
which relates to "any pond, pool, ditch, gutter or watercourse which is so foul or in
such a state as to be prejudicial to health".

7.2

However, there remains a residual possibility that impacts capable of creating surface
water nuisance within the scope of section 79(1) of TCPA 1990 may occur. These
include impacts:
7.2.1

as a result of the construction of the Project; or

7.2.2

otherwise as a result of the operation of the Project.

8.

Mitigation

8.1

The mitigation to be put in place to secure that a nuisance does not arise in the
ordinary course of events is:
8.1.1

the Construction Environment Management Plan ("CEMP"). An outline
CEMP is at appendix 4.1 to the ES. Under requirement 5 of the DCO,
prior to commencement of construction a final CEMP must be submitted
to and approved by City and County of Swansea Council ("CCSC") and
Neath Port Talbot County Borough Council ("NPTCBC"), and
construction carried out in accordance with that CEMP; and
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8.1.2

the requirements that are contained in Part 2 of Schedule 1 to the draft
DCO.

8.2

In respect of noise, the provisions of draft article 9 of the DCO do not provide an
absolute defence. For TLSB to benefit from the defence it is necessary to have in
place requisite notices and/or consents under sections 60 and 61 of the Control of
Pollution Act 1974 and to abide by the terms of the relevant notices and/or consents.

8.3

In respect of artificial lighting, TLSB will agree a lighting scheme with CCSC and
NPTCBC and artificial lighting will be carried out in accordance with that scheme.

9.

Conclusions

9.1

It is considered that without mitigation, there is potential for the Project to cause a
statutory nuisance under section 79(1) of TCPA 1990. Impacts from construction,
operation and decommissioning noise, vibration, lighting, fumes, gases, steam and
dust, and the impact on watercourses could, if unmitigated, potentially cause a
nuisance. With the implementation of the proposed mitigation, secured by
requirements attached to the DCO, it is considered unlikely that the Project will
engage any of the matters set out in section 79(1) of TCPA 1990.

9.2

However, in the unlikely event that proceedings are brought under TCPA 1990 in
relation to a statutory nuisance falling within paragraphs (c), (d), (e), (fb),(g), (ga) or
(h) of section 79(1) of TCPA 1990, the draft DCO included in the Application
contains a draft provision at Article 9 that would provide a defence to proceedings for
statutory nuisance should they be initiated against TLSB or its successors as
undertakers under the terms of the DCO.

9.3

In order to construct, operate and decommission the Project without the risk of claims
in statutory nuisance, TLSB should have a statutory defence to proceedings for
statutory nuisance.
DLA Piper UK LLP
6 February 2014
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